NOTES ON PHILIPPINE PATENT LAW, TECHNOLOCY
TRANSFER POLICIES AND ECONOMIC DEVELOPMENT?*

by
OLIVIA C. CAOILI**

INTRODUCTION

Article II of the Philippine Constitution of 1987 declares, among others,
the following state policies:

The State shall give priority to education, science and technology,
arts, culture, and sports to foster patriotism and nationalism, accelerate
social progress, and promote total human liberation and development.
(Article I, Sec. 17).

The State shall develop a self-reliant and independent national
economy controlled by Filipinos. (Article II, Sec. 19).

In Article XIV, the Constitution further recognizes the role of science and
technology in national development:

Science and technology are essential for national development and
progress. The State shall give priority to research and develop ment, in-
vention, innovation, and their utilization; and to science and technology
education, training, and services. It shall support indigenous, ap-
propriate, and self-reliant scientific and technological capabilities, and
their application to the country’s productive systems and national life.
(Article X1V, Sec. 10).

Thie State shall regulate the transfer and promote the adaptation of
technology from all sources for the national benefit. It shall encourage

*Paper prepared for the Third World Patent Convention, sponsored by the National Work-
ing Group on Patent Laws, 15 to 16 March 1990, New Delhi, India.

**Professor of Political Science, College of Social Sciences and Philosophy, University of
the Philippines, Diliman, Quezon City.
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the widest participation of private groups, local governments, and com-
munity-based organizations in the generation and utilization of science
and technology. (Article XIV, Sec. 12).

The State shall protect and secure the exclusive rights of scientists,
inventors, artists, and other gifted citizens to their intellectual property
and creations, particularly when beneficial to the people, for such
period as may be provided by law. (Article XIV, Sec. 13).

The above Constitutional provisions embody the goals and aspirations of
Filipinos. In the light of the continuing problems of mass poverty, growing in-
come inequality and dependent, debt-driven economic development, the
promotion of scientific and technological capability and self-reliance is con-
sidered by some sectors as a critical strategy towards the achievement of these
goals. This is imperative if the Aquino government’s development plans and
policies, specifically the drive to ensure that the Philippines will join the ranks
of newly industrialized countries by the year 2,000, are to be realized.

At present, the Philippine economy continues to be mainly agricultural.
Some 45 per cent of the employed labor force in 1988 werc in agriculture.
More than half of the population live in absolute poverty.! As of 1986, less
than 20 per cent of all establishments were in manufacturing. This can be seen
in Table 1. Of the 73,233 manufacturing enterprises in 1986, 99 per cent (or
72,639) were cottage, small and medium industries (CSMI) employing 456,254
workers (or about 71 per cent of the total employed in the manufacturing sec-
tor). In terms of contribution, these CSMIs accounted for only 17 per cent of
the total census value added to the manufacturing sector while large
enterprises shared 82.7 per cent.?

The economic underdevelopment of the Philippines can be traced to
colonial American economic policy and the continuation of free trade rela-
tions between thc two countries even after the grant of Philippine inde-
pendence in 19463 Free-trade perpetuated dependence on traditional agricul-

'IBON Facts & Figures. Vol. XII, No. 22 (30 November 1989), p. 3.

2Melito Salazar, “Technology Transfer in Small and Medium-Scale Industries in the Philip-
pines,” An abstract of the workshop on transfer of technology for SMTS, November 1988, UN
ESCAP, Bangkok, p. 61.

3See Shirley Jenkins, American Economic Policy Toward the Philippines (Stanford,
California: Stanford University Press, 1954).
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tural exports and the neglect of industrial development. The latter has in turn
contributed to the underdevelopment of Philippine science and technology.
Consequently, the country continues to rely heavily on foreign capital invest-
ment and imports of technology. It is from this perspective that this paper shall
examine the Philippine patent law and technology transfer regulation in the
Philippines.

Table 1
DISTRIBUTION OF ALL ESTABLISHMENTS BY MAJOR INDUSTRY
GROUPING (As of 1986)

Major industries Total Per Cent
Mining and quarrying 659 ' 0.10
Manufacturing 73,233 19.20
Electricity, gas & water - 624 0.10
Construction 1,057 0.20
Wholesale and retail 217,537 57.00
Transportation,

communication and storage 5,561 1.40
Financing, insurance, '

real estate & business

services 10,713 3.00
Community, social

and related services 71,647 19.00
Total, Philippines 381,031 100.00

Source: Melito Salazar, Jr. “Technology Transfer in Small and Medium-Scale Industries in
the Philippines,” An abstract of the workshop on transfer of technology for SMTS, November
1988, UN ESCAP, Bangkok, p. 61.

Philippine Patent Law

The Philippines is a member of the Paris Union for the protection of In-
dustrial Property. It enacted a patent law in 1947 — Republic Act No. 165.
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One might ask what is a patent? It is “a government grant of the exclusive
right to make, use, or sell a product or commodity usually for a limited
period.”“ Such grants have by and large been given in modern times to
products that are the results of invention or discovery. A patent is recognized
as a species of property and has the attributes of personal property. Patents
may thus be viewed as:

basically contracts between society and the inventor. The inventor
reveals his knowledge through these documents. And society recognizes
inventor’s contribution to development and compensates him by giving
him exclusive rights to it for a limited period‘s

Let us now examine the provision of Republic Act No. 165, the law which
regulates the issuance of patents. The Act lists down inventions which are
patentable. These are any invention of a new and useful machine, manufac-
tured product or substance, process, or an improvement of any of these.
(Republic Act No. 165, Chap. II, Sec.7). Several bpatcnts may be issued for dis-
tinct and separate parts of the thing patented.” The Act also provides for
patents to be issued for industrial designs and utility models. For this purpose
an industrial designed is defined as “any new, original and ornamental design
for an article of manufacture,” and a utility model is “any new model of imple-
ments or tools or of any industrial product or part of the same which does not
possess the quality of an invention, but which is of practical utility by reason of
its form, configuration, construction or composition...” Pateats for designs and
for utility models are subject to compulsory license under the same terms and
conditions specified for compulsory licensing of inventions.’

The Act also lists down what inventions are not patentable: if it is contrary
to public order or morals, or to public health or welfare, or if it constitutes a
mere idea, scientific principle or abstract theorem not embodied in an inven-
tion or any process not directed to the making or improving of a commercial
product. (RA 165, Chapter II, Sec. 8) '

“The New Encyclopedia Britannica, Vol. 9; Macropaedia Ready Ref., 15th Ed., p. 94.
SIBON Facts & Figures, Vol. XIII, No. 3 (15 February 1990), p. 2.

6Rt:public Act No. 165, Article VI, Sec. 27A, as amended by Republic Act No. 637.
7lbid., Chapter XII, Sec. 55, as amended by Republic Act No. 864.
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The act similarly specifies what invention is not considered new or patent-
able: if it was known or used by others in the Philippines before the application
for its patent by an inventor or if it was described in any printed publication in
the Philippines or any foreign country for more than one year before the ap-

. plication for its patent.

An application for patent may be filed only by the inventor, his heirs, legal
representatives or assigns. Applications for patent made by citizens of
countries which by treaty, convention or law afford similar privileges to
Filipino citizens are also recognized in the Philippines.

Patents for inventions are granted for a term of 17 years. Those granted
for industrial design and utility models have an initial term of 5 years with ex-
tension for two additional five year terms.

Voluntary and Compulsory Licensing

The patent Act also provides regulations for voluntary licensing of con-
tracts involving payment of royalty for the use of patents. The licensee is en-
titled to exploit the invention during the whole duration of the patent in the en-
tire territory of the Philippines through any application of the invention.

At the same time the Act provides that the following restrictive clauses in
license contracts shall be null and void:

a) Those which impose upon the licensee the obligation to acquire
from a specific source capital goods, intermediate goods, intermediate
products, raw materials, and other technologies, or of permarnently
employing personnel indicated by the licensor;

b) Those pursuant to which the licensor reserves the right to fix the

sale or resale prices of the products manufactured on the basis of
license; '

¢) Those that contain restrictions regarding the volume and struc-
ture of production;

d) Those that prohibit the use of competitive technologies;

3Ibit:!., Chapter II, Art. 9, as amended by Republic Act No. 637.
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e) Those that establish a full or partial purchase option in favor of
- the licensor;

f) Those that obligates the licensee to transfer to the licensor the in-
ventions or improvements that may be obtamed through the use of the
licensed technology;

g) Those that require the payment of royalties to the owners of
patents for patents which are not used;

h) Those that prohibit the licensee to export the licensed product.
i) Other clauses with equivalent effects. °

Clearly the above provisions of the Act were intended to ensure that mo-
nopolies of technological knowledge and know-how would be prevented and
that society would get the maximum benefit from patented inventions. The
Act, moreover, provided for compulsory licensing under a particular patent at
any time after the expiration of two years from the date of the grant of the
patent, under any of the following circumstances:

a) If the patented invention is not being worked within the Philip-
pines on a commercial scale, although capable of being so worked,
without satisfactory reason;

b) If the demand for the patented article in the Philippines is not
being met to an adequate extent and on reasonable terms;

c) If by reason of refusal of the patentee to grant a license or licen-
ses on reasonable terms, or by reason of the conditions attached by the
patentee to licensee or to the purchase, lease or use of the patented ar-
ticle of working of the patented process or machine for production, the
establishment of any new trade or industry in the Philippines is
prevented or the trade or industry therein is unduly restrained,;

d) If the working of the invention within the country is being
prevented or hindered by the importation of the patented article; or

9Republic Act No. 165, Chap. VIII, Art. I, Sec. 33« (2) as amended by Presidential Decrees
No. 1263 and 1520.
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¢) If the patented invention or article relates to food or medicine or
manufactured products or substances which can be used as food or
medicine, or is necessary for public health or safcty '

Compulsory licensing may also be ordered by the National Economic
Development Authority, even before the expiration of two years from the grant
of patent, for certain products or processes which are declared to be of vital
importance to the country’s defense or economy or to public health. Moreover,
products, substances or processes which are subjects of projects approved by
the Board of Investments under the Investments Incentives Act shall be
deemed products or substances and/or processes vital to the national defense
or economy or to public health. If the proponent of these projects is neither a
patentee or licensee, the Board of Investments may endorse the issuance of a
compulsory license in his favor. n

Implementation of Patent Act

The Bureau of Patents, Trademarks and Technology Transfer (BPTTT),
under the Department of Trade and Industry is presently responsible for the
implementation of the Patent Act. It is tasked to formulate and implement
‘regulations for the protectlon of industrial property rights, in particular,
patents and trade marks.)? It is also directed to create the appropriate
mechanisms to guide and manage the transfer of needed industrial technology
in the Philippines.

Tables 2 and 3 show the number of patent applications processed and let-
ters patent granted by the BPTTT from 1978 to 1988. It will-become readily
apparent from the attached Table 3 that during the ten years indicated, foreign
patentees outnumber local patentees in the category of inventions. Foreign
patentees comprised 94.6 per cent of total; local patentees account for a mere
5.5 per cent. In the category of utility models, foreign patentees comprised 1.8
per cent of total; local patentees comprised 98.2 per cent. For the industrial

1%Ibid., Chapter VIII, Art. 1, Sec. 34.
ibid., Chap. VIII, Art. 2, Sec. 34-A to 34-C.
2gee Rules of Procedures of the Technology Transfer Registry of the Bureau of Patents,

Tardemarks, & Technologyy Transfer (BPTTT), Makati, Metro Manila, 1988); and Technology
Transfer Regulations in the Philippines: A Primer.
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design, foreign patentees comprised 73.4 per cent of total. On the whole,
foreign patentees comprised 64.9 per cent; local patentees, 35.1 per cent.

Tables 4 and 5 show the number of trademark applications and trademark
certificates issued by BPTTT. As in the case of patents, foreigners were issued
more trademark certificates (55.8 per cent) than local applicants (44.2 per
cent).

The BPTTT also administers technology transfer agreements that com-
panies enter into the Philippines. These are classified by BPTTT as know-how
and consultancy.

The licensor in these technology transfer agreements is usually the foreign
patent holder who gets paid for the transferred technology. Thus the licensor
benefits from the patent system; he gets equity participation or part ownership
in these agree ments.

As has been shown earlier in this paper, Philippine laws try to ensure that
technology transfer actually takes place. However, an analysis of data for 1989
on technology transfer agreements tends to show that only 38 per cent among
these agrecments are patent-related. Moreover, more than 38 per cent of
patent-related technology transfer negotiations fall under those where equity
participation of licensor (EPL) comprise more than 50 per cent. Thus no
transfer of technology actually takes place. This can be seen from Table 6.

An examination of the nationality-wise classification of technology transfer
agreements as of June 1988 shows that the USA and Japan are the main sour-
ces of technology imports in the Philippines. This can be seen from Table 7. As
. shown in this table, more than half of technology transfer agreements involved
no equity participation by the licensor.

An analysis of technology importation in the Philippines from October
1978 to June 1981 shows a significant number of restrictive clauses in opera-

tion. This is despite the provision of law against such restrictions. This can be
seen from Table 8.

Eighty three percent of contracts entered into by subsidiaries of foreign
companies with majority capital participation contained restrictive provisions.
Among agreements involving companies with minor foreign capital participa-
tion, 87 per cent contained restrictive clauses.
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The prevalence of these restrictive clauses in technology transfer agree-
ments tend to indicate a number of things. One is the weakness of the monitor-
ing of these agreements and ineffective law enforcement. It may also indicate
the political influence wielded by the TNC'’s in the country througb their local
partners or licensees. It appears that the criteria for assessing apphcatlons for
technology transfer agreements is based more on potential savings in forelqn
exchange rather than potential development for technological capability.
Hence the country has not been benefiting as much as it should from the exist-
ing agreements. It may in fact be on the losing side considering the substantial
expenditures for royalties, consultant’s and technician’s fee. This may be
gleaned from Table 9.

Concluding Observations

Patents are supposed to be instruments for promoting access to tech-
nological information and thereby encourage innovation. They are supposed to
hasten technological development through the transfer of technology between
developed (DC’s) and less developed countries (LDC’s). But as has been
shown by a number of studies, patents have become mstruments for privatiz-
ing, controlling and monopolizing knowledge and markets.! As such these
tend to accentuate the technological and economic gap between the DC’s and
LDC'’s. As this brief paper has shown, LDC’s are at the losing end. There is
clearly a need for LDCs to have a common stand on patents and transfer of
technology. This is especially so in the light of developments in genetic en-
gineering and biotechnology. Considering that most LDCs have predominantly
agricultural economies, patenting life forms by the DCs can restrict the flow of
scientific information to LDCs. This can have deleterious consequences for
their societies as a whole. Only through concerted action such as this Conven-
tion can LDCs share their experience and together act to protect their com-
mon interest in the preservation of the freedom on information exchange in so
vital a field for the advancement of their science and technology and their
economic development.

BCelso R. Roque, “The Anatomy of Technology Transfer,” Diliman Review, Vol. 35, No. 4
(1987), pp. 61-62.

14S(:t:, for example, Lilia R. Bautista, Transfer of Technology Regulations in the Philip-
pines, UNCTAD/TT32 (1980); Takabumi Hayashi, “Technology Control and Transfer of Multi-

national Companies and the Philippine Economy,” Technology and Foreign Exchange (May

1989), pp. 36-44. N
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Table 6

Classification of Technology Transfer Agreements

by Type of Assets Transferred

(As of 30 June 1989)
Type of Assets Number of Agreements Total
1 2 3 4
Patents-Related Agreements 92 41 93 120 346
Trademarks Know how 29 19 36 346 264
Trademarks 17 7 20 4 88
Know how . 19 9 49 3 150
Pure Consultancy 6 5 26 51 88
Total 162 81 224 469 936
Legend: Equity Participation of Licensor

1-90t0100% 3-50% or less
2-51t089% 4-0

Source: IBON FACTS & FIGURES, Vol. XIII, No. 3 (15 February 1990), p. 4?, based on

Department of Trade and Industry, Technology Transfer Registry.
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Table 7
NATIONALITY WISE CLASSIFICATION OF AGREEMENTS
(As of 30 June 1988)

Company class/ No. of Agreement
country Equity Participation of Licensor Total

1 2 3 4

USA 92 36
Japan 2 10 6
UK 8 4
W. Germany 12 2
Switzerland 11 10
France 1 1
Italy

Australia 1 -
Denmark ° . -
Sweden - -
Korea - -
Bermuda - - -
India - - -
Belgium - - -
Taiwan - -
New Zealand - -
Panama - -
Netherlands 5 5
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Spain
Hongkong
Norway
Malaysia - -
Singapore - -
Canada - -
Thailand - -
China - -
Austria - -
Bahamas - -
Finland - - -
Bulgaria - - -

Total 133 68 198 422
. _Percentage 16 8 24 52

Legend:  Equity participation of licensor
1-90t0100% 3 - 50% or less

2-51%1t089 4-0
Source: Technology Transfer Registry, Bureau of Patents, Trademarks and Technology

Transfer, Department of Trade and Industry.
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